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This paper summarises the key findings of a recent empirical study which examined the inter-professional relationships of family lawyers and family dispute resolution practitioners working in the Australian family law system, and their implications for enhancing collaboration between the two professions in the interests of children and post-separation families.
 

1. CONTEXT FOR THE RESEARCH
The study commenced in January 2006, when the introduction of the Family Law Amendment (Shared Parental Responsibility) Act 2006 (Cth), which was designed ‘to bring about a cultural shift in how family separation is managed: away from litigation and towards cooperative parenting’,
 was anticipated. In light of this proposal, it was clear that parents would increasingly seek the services of both legal and dispute resolution professionals, and that the two professions would be required to work together to a greater extent than had previously been the case. However, a number of earlier studies had suggested that inter-professional relationships within legal settings are often affected by professional tensions, which may arise from the different training and professional cultures of the two groups or a lack of familiarity with the ‘other’ profession’s roles and responsibilities. For example, Jonathan Dickens’ study of English lawyers and social workers working together on child protection cases revealed the difficulties for practitioners when each profession’s roles and responsibilities are not clearly delineated or understood by the other group,
 while other studies have revealed the scope for tensions to arise where practitioners have conflicting conceptions of the client’s needs, which may stem from their different training backgrounds or professional cultures.
 At the same time, anecdotal evidence indicated that successful working relationships between family lawyers and dispute resolution practitioners were a feature of a number of dispute resolution programs operating in the Australian family law sector. It was in this context that we decided to explore the factors that support and enhance effective collaborations between family lawyers and family dispute resolution professionals. 

2. THE RESEARCH PROJECT

The research employed a sequential design of two studies.
 Study 1 took place in 2006, and employed a purposive sampling technique to gather detailed qualitative information from interviews with practitioners who had an established and reputedly successful working relationship with members of the ‘other’ profession. Study 2, which took place in 2007, used an on-line questionnaire to survey a broader range of inter-professional relationships of varying quality and levels of establishment in order to gauge the extent to which the good collaborative relationships found in the first stage study were reflected in the sector more generally. 

Data collection for Study 1, which took place prior to the passage of the Shared Parental Responsibility Act (but at a time when its introduction was widely anticipated), involved interviews with 29 dispute resolution practitioners from four well-known programs operating in the family law system, and 30 family lawyers who had an established and reputedly good working relationship with one (or more) of these services. The four services we surveyed were selected in order to represent a diverse range of service types, with varying proximities to the formal justice system and different client bases.
 The relevant programs were: 

· Relationships Australia’s Family Mediation Service in Victoria (RAV);

· Victoria Legal Aid’s Roundtable Dispute Management Program (RDM); 

· UnitingCare Unifam’s ‘Keeping Contact’ Program, which operates in Sydney and Parramatta (Keeping Contact); and

· The Family Court of Australia’s Mediation Section (as it was then known) operating in the Melbourne registry.

The interviews focused on exploring the issues identified in the earlier research of inter-professional relationships, with questions designed to explore participants’ knowledge, attitudes, and beliefs in relation to the role and function of their own profession and that of the ‘other’ profession, as well as aspects of their inter-professional relationships, their understanding of children's post-separation interests and the strategies employed to meet their obligations in this area, and their approach to cases involving family violence.

Data collection for Study 2 took place in early 2007, after the introduction of the Shared Parental Responsibility Act and the establishment of the first wave of Family Relationship Centres. This largely quantitative study used a questionnaire survey to confirm the relevance of the characteristics of good collaborative relationships revealed in Study 1 and to gauge the extent to which such relationships were reflective of the broader family law community. A total of 456 practitioners completed the questionnaire, including 134 family dispute resolution practitioners and 322 family lawyers.
 The sample included family dispute resolution practitioners working in community-based and Legal Aid Commission family dispute resolution services and Family Relationship Centres. Practitioners were drawn from a diverse range of locations, including capital cities and regional and rural areas.
 The questionnaires, which contained a mix of closed format (including Likert-scale and rank questions) and open-ended questions, asked practitioners for information about their responsibilities and inter-professional practices and their understanding of the practices and responsibilities of the ‘other’ profession, as well as their attitudes towards the other profession and satisfaction with their inter-professional relationships. 

3. THE KEY FEATURES OF GOOD COLLABORATIVE RELATIONSHIPS  

The findings indicate that many practitioners working in the sector enjoy good working relationships with members of the ‘other’ profession, but that there are also significant misunderstandings and tensions between the two groups, particularly where practitioners have limited contact with the other profession. The successful collaborative relationships in this project were characterised by the following features: 

· Family lawyers and family dispute resolution practitioners viewed themselves as complementary service providers, in which each profession contributes different but equally valuable skills and expertise to parents in conflict;

· There was mutual understanding and respect for each profession’s roles, responsibilities and ways of working with family law clients;

· Family lawyers were aware of the dispute resolution program’s aims, model and approach to working with family law clients;

· Family lawyers engaged in ‘positive’ advocacy practices;
· Practitioners trusted the intake screening and referral practices of the other profession in relation to cases involving family violence;  

· Practitioners extended professional courtesies to members of the other profession, such as the provision of timely feedback about clients.

3.1 Complementary service providers

A defining characteristic of the positive collaborative relationships in Study 1 was a complementary services approach, in which practitioners regarded themselves as contributing different but equally valuable skills and expertise to the dispute resolution process. The approach can be illustrated, albeit in different ways, by the interviews with practitioners associated with the Relationships Australia Victoria (RAV) and Roundtable Dispute Management (RDM) programs. Participants from both professions associated with these programs spoke with high regard of the other’s ability to help meet client needs which they were unable to fulfill themselves, and in a way that supported their own role. For example, dispute resolution practitioners from RDM, where the clients’ legal representatives are present throughout the process, described the benefits for clients of being able to seek legal advice as offers are made. Lawyers, in turn, described the value to clients of the dispute resolution practitioner’s facilitation skills and expert input regarding children. For example, one solicitor explained how the RDM Chair’s advice about children’s developmental needs,

“…assists me in doing my job, and that way I am fulfilling my obligation to act on my client’s instructions, but I know that I’m just a cog in this greater process that is ensuring that the child’s needs are being considered.”
Participants who were interviewed about the RAV program spoke with similar praise for the work of the other profession and its benefits for clients. For example, solicitors described referring clients to RAV to help them manage their conflict and improve communication, while family dispute resolution practitioners spoke of encouraging clients to seek legal advice about their options and entitlements before finalising agreements: 

“So we say look, you know, ‘Go to your lawyer and go and get some advice’, and we explain to them how legal advice is different from legal action, and how lawyers might assist to give some clarity, some intelligence in terms of the legal side of the case, to throw some light on the case in terms of what their entitlements might be should they go to court.” 

These practitioners conveyed a sense of working in partnership with the other profession, and suggested that collaboration was an important way of addressing gaps in their own professional roles. For example, family lawyers appreciated the ability of family dispute resolution practitioners to help clients focus on their children’s needs, as their own capacity to do so was limited by their client advocacy role. Conversely, family dispute resolution practitioners from these services valued the ability of family lawyers to protect clients’ legal entitlements, which their own obligation of neutrality prevented them from doing.

In contrast with the select sample of participants in Study 1, where this complementary services approach was a strong feature, less than half of the respondents to the Study 2 questionnaire (45.6%), which surveyed a broader range of practitioners, indicated that a complementary services approach was ‘very much’ their experience of working with the other profession, and even fewer participants (13.2%) described their relationship with the other profession as a ‘partnership’. 
3.2 Understanding roles, responsibilities and work practices  

A second feature of the successful collaborative relationships in our project was an understanding and respect for the different roles and responsibilities of the two professions. In contrast to this, practitioners who identified relatively low levels of satisfaction with their inter-professional relationships tended to have a poor understanding of the other profession’s role and/or work practices. 
Understanding the family lawyer’s client advocacy role
An important supporting feature of the good collaborative relationships in Study 1 was a clear understanding by family dispute resolution practitioners of the family lawyer’s client advocacy role, as well as a shared understanding of ‘good’ advocacy practice. As noted already, dispute resolution practitioners who enjoyed positive working relationships with lawyers recognized the value of this role for clients and regarded it as an important complement to their own work. These practitioners especially emphasized the importance of advocacy for ‘less powerful’ clients, particularly women who have experienced abuse or violence by their former partner,
 as their own obligation of impartiality prevents them from advocating for such clients themselves.
 However, the data suggest that some dispute resolution professionals have a confused understanding of this role, especially where there is a low level of contact between the two groups. A number of dispute resolution participants, for example, saw advocacy as being synonymous with ‘adversarialism’, suggesting that the representation of a single party to a dispute was either inherently adversarial or inevitably exacerbated hostilities. 
On the other hand, it is important to note that some family dispute resolution practitioners who enjoyed satisfactory inter-professional relationships and had a good understanding of the lawyer’s client advocacy were nevertheless critical of the practice of this role by some legal practitioners. For example, a number of dispute resolution practitioners in the Study 1 sample who worked well with family lawyers noted that they sometimes encountered solicitors who were over-enthusiastic in support of their client’s instructions and who did little to discourage hostilities between the parents. However, unlike the complaints described above, these practitioners distinguished between ‘good’ and ‘bad’ advocacy, rather than seeing advocacy and adversarialism as synonymous. Reflecting the descriptions given by family lawyers themselves, these participants regarded positive advocacy practice as importing a requirement to ‘reality test’ the client’s proposals for the children. These dispute resolution practitioners also tended to appreciate the tension inherent in this role for family lawyers, in trying to advance and support their client’s interests whilst also ensuring that conflict with the other party does not escalate. 

Understanding the family dispute resolution practitioner’s obligation of impartiality
Dispute resolution practitioners tended to contrast the legal profession’s client advocacy role with their own requirement to act impartially. Nevertheless, the interviews suggest there is no uniform approach to the concepts of impartiality or neutrality among dispute resolution professionals, and that they are sometimes used to denote a variety of meanings.
 Two aspects of impartiality were emphasized by interview (and questionnaire) participants. The first involved the obligation to be unaligned with either party to the dispute.
 Although family lawyers were not asked specifically about this issue, the interviews and open-ended responses to the Study 2 questionnaire suggest that this aspect of impartiality is generally well understood by legal practitioners, even among those who do not work closely with dispute resolution practitioners. 
However, the second aspect of impartiality described by dispute resolution practitioners was both more contentious and less well understood by family law practitioners. This aspect involved the requirement to be disinterested in the outcome of the parties’ dispute. One explanation for lawyers’ poor understanding of this responsibility may be the diversity of approaches taken to it within the family dispute resolution community. For example, practitioners from one program surveyed in Study 1 generally prioritized transformative aims, and in line with this goal, were willing to veto arrangements they believed were not developmentally sound or which they considered to be unsafe for a parent or child. In contrast, other dispute resolution practitioners described monitoring the process for safety, but regarded it as being beyond their role to challenge the appropriateness of arrangements reached by parents. As noted, lawyers’ understanding of this second aspect of the requirement of impartiality was less well developed, and some solicitors expressed concerns about this uncertainty. For example, one legal practitioner explained: 

“I don’t actually know what responsibility they assume for the content of the outcome. In other words, if they see something being agreed that alarms them, I don’t know if they feel an obligation to intervene.”
Understanding the family lawyer’s responsibilities to children 

A further feature of the good collaborative relationships in Study 1 was a clear understanding of the family lawyer’s responsibilities to children, and the ways in which these differ from the family dispute resolution practitioner’s responsibilities in this regard. The majority of dispute resolution practitioners in both studies identified their primary responsibility as being to the child. In contrast to this, whilst family lawyers are required to disclose to the court any material relevant to the child's welfare whether or not it is in the interests of their client,
 they have no direct responsibility to the child unless acting as an Independent Children’s Lawyer.
 Instead, lawyers owe their paramount duty to the court,
 and owe a number of professional responsibilities to their client, including a duty to advise the client about their legal rights and obligations and an obligation to ‘advance and protect the client’s interests to the best of the practitioner’s skill and diligence’.
 Nevertheless, a number of legal practitioners, particularly in Study 2, explained that their professional obligations to the court and client did not mean that they were not attentive to the needs of the child, or that they did not practice in a child focused way. As one lawyer put this: 

“All parents who are clients are advised that I will always examine and advise on what is in the child’s best interest no matter what they instruct and work around that to fit in the client’s requirements.”
The most common technique used by family lawyers in balancing their responsibilities involved ‘reality testing’ the client’s instructions in terms of their fit with the child’s interests. This practice was not limited to challenging proposals that did not accord with the legislative and case law definitions of children’s ‘best interests’:
 it also included challenging clients to consider the proposed arrangements from their child’s perspective, such as asking them to think through the logistics of the arrangements and their meaning for the child’s day to day life. One lawyer described this approach this way: 

“Most parents will walk in and say ‘I want this’ and they come at it from the wrong way around. So you sort of get them around to, ‘Given that [your children] should know both parents, and given that they go to school, and given that they’ve got these friends, given that they’ve got these activities, how are we going to make all that work?’.” 

Those family dispute resolution practitioners who enjoyed close working relationships with family lawyers had a good understanding of the legal profession’s multiple responsibilities and how these were ‘balanced’ in practice. For example, one practitioner in the Study 1 interviews noted: 

“I know when they have done that [reality testing] because the client has said to me, ‘Oh, my lawyer, you know, talked to me about shared parenting and whether it was really possible in this case, and asked me to think about that’. So I can tell the lawyer has done more than just listen and accept their client's instructions.”
However, the questionnaire responses suggest there are widespread misconceptions within the dispute resolution sector about family lawyers’ responsibilities and advisory practices regarding children’s interests. In particular, the data suggest that many dispute resolution practitioners may not appreciate the professional practice limits on lawyers’ ability to incorporate the social science research about children’s developmental needs into their advice work when it is not consistent with the law. 
Knowledge of dispute resolution program aims and models 

It is clear that different dispute resolution programs in the sector have different models of working with families, and that this has implications for practitioners’ inter-professional relationships. Lawyers who enjoyed successful working relationships with dispute resolution practitioners usually had a good understanding of these and made referrals accordingly, noting that particular programs were appropriate for some clients but not others. On the other hand, the data indicate that many family lawyers have little detailed knowledge about the nature of the services provided by particular family dispute resolution programs and are not familiar with the model of dispute resolution they employ. 
This issue can be illustrated by the interviews with dispute resolution practitioners from Unifam’s ‘Keeping Contact’ program, which has a more therapeutic orientation than some other services in the sector. Keeping Contact often works with parents over long time frames to effect transformative goals. Practitioners from this agency suggested that, in referring clients to its program, many family lawyers were more narrowly focused on ‘getting an agreement’ or ensuring a parent’s compliance with court orders, and they regarded lawyers’ lack of understanding of their work as a barrier to good working relationships with the legal profession. Correspondingly, a number of family lawyers acknowledged that they knew little about how family dispute resolution practitioners at particular services worked with clients. Although the particular legal practitioners we interviewed about the Keeping Contact program in Stage 1 were well aware of its therapeutic orientation, they conceded that its goals did not always correspond with the expectations of the legal profession. As one lawyer explained: 

“I think there’s a real expectation, partially from the court, but certainly from the legal profession, that Keeping Contact will work as some means of gradually introduced monitored or supervised contact - which I’m conscious just isn’t what they do.”
The research indicates that a lack of understanding by family lawyers about the nature of the services offered by particular dispute resolution programs was a source of frustration for practitioners from both professions, and an impediment to good inter-professional relationships. 

3.3 Referral and Intake of Family Violence Cases

Referral and intake practices in cases involving family violence were also said to be central to good working relationships between the two professions. This issue is critical because such cases are exempt from the requirement to attempt an alternative dispute resolution process before applying for court orders.
 Despite this exemption, our research suggests that cases involving some form of violence are commonly encountered by many family dispute resolution programs.
 But whilst many practitioners from both groups appear to have a broad understanding of the other’s obligations on this issue, the data also point to a significant degree of mistrust of the other profession’s capacity to deal appropriately with clients affected by violence. Lawyers’ descriptions of their referral practices also revealed the existence of a variety of approaches to assessing clients’ suitability for family dispute resolution, with some solicitors emphasizing the ‘seriousness’ of the alleged violence as a determinative factor, while others were guided by the client’s willingness and capacity to make an informed decision.
 
For their part, family dispute resolution practitioners complained that some family lawyers did not take clients’ concerns about family violence sufficiently seriously, or expressed concerns that lawyers were poorly trained to identify violence as an issue for a client. These practitioners described examples of referrals of cases that had been clearly unsuitable for family dispute resolution. In particular, some dispute resolution professionals suggested that family lawyers did not appreciate the impact of violence on a client’s capacity to advocate for their own interests, or its implications for children’s relationships with their parents.
 Similar concerns were also raised by many of the Study 2 participants, with the questionnaire analysis confirming that family dispute resolution practitioners place significantly greater emphasis on the research evidence than do family lawyers in making decisions about referral or acceptance of family violence cases.
 Also, as family dispute resolution practitioners suspected, the Study 2 responses suggest that some family lawyers may not be accurately identifying cases involving family violence.
 

3.4 Professional Courtesies & Respect
Finally, the research shows that professional courtesies, such as returning phone calls and timely feedback about mutual clients, are important to practitioners from both professions.
 Whilst some legal practitioners in Study 1 (particularly those interviewed about Keeping Contact) said they were content to allow the dispute resolution process to take its course and receive feedback from the client at the end, most practitioners from both professions regarded the lack of feedback from service providers as discourteous and an impediment to good collaborative relationships. Indeed, some interviewees noted the scope for clients to misrepresent the approach used or advice given by the other profession in the absence of direct communication between practitioners. As one family dispute resolution practitioner explained: 

“Clients will often present information in two ways that offers two interpretations. [So the question becomes], has the lawyer given inflammatory advice, or has the client misunderstood, or is the client being strategic here?”
Another issue revealed by the data involved complaints about practitioners who overstepped the boundaries of their professional role or moved beyond their area of competence. This concern was particularly voiced by family lawyers who complained that mediators had sometimes given clients misleading advice about their legal entitlements.
 The project data also revealed the existence of hierarchical attitudes among some in the legal profession, and suggest that many family dispute resolution practitioners perceive family lawyers as treating their work as a secondary service to that of the legal profession.
 These attitudes and perceptions are (not surprisingly) linked to family dispute resolution practitioners’ poor satisfaction with their inter-professional relationships. 

4. SUPPORTING & ENHANCING COLLABORATIVE RELATIONSHIPS 

In addition to providing information about the characteristics of successful collaborative relationships, the project data provided important insights into how these relationships were formed and supported, and indicate ways that such relationships might be more widely developed in the sector. A key variable affecting practitioners’ satisfaction with their inter-professional relationships was the level of contact they had with members of the other profession. Many lawyers and family dispute resolution practitioners in the Study 1 sample had regular direct contact with members of the other profession. In contrast many of the Study 2 participants identified a very limited amount of first-hand contact with practitioners from the other profession. Moreover, in addition to the low incidence of contact, most practitioners in this sample reported having predominantly indirect contact with the other profession. The primary form of inter-professional contact reported by Study 2 respondents consisted of referrals to and acceptance of referrals from the other profession, which generally involve minimal if any direct communication between individual practitioners. 
Two forms of contact stood out as being influential in forming and supporting good collaborative relationships. The first of these was working together on individual cases. The success of this form of contact was well illustrated by the RDM participants in Study 1 and was reinforced by the Study 2 data, where practitioners who identified themselves as working in partnership with members of the other profession were the most satisfied of the sample with their inter-professional relationships.
 

The second form of ‘enhancing contact’ involved cross-professional development and information sharing activities with members of the other profession. The success of this approach was well illustrated by the participants associated with RAV in Study 1. Inter-professional collaboration between practitioners associated with the RAV program is based on referral of clients, in which practitioners have little direct contact with one another on individual cases. Yet despite this, participants from both professions who were interviewed about the RAV program had managed to develop successful and positive working relationships, involving a high level of cross-professional understanding. In common with the Legal Aid teamwork approach, personal contact had been central to the creation of these relationships. In this instance, however, contact had occurred through regular joint professional development meetings where the two groups shared information and discussed mutual concerns. Factors associated with these meetings which appear to have generated respectful relationships were:
· Sharing information about work practices and the changing nature of these, as well as about the practice constraints on the respective roles of the two professions;

· Approaching the other profession with trust and respect and allaying fears of the other profession through honesty and openness about their family law work and its challenges;  

· Responding sensitively to the other profession’s concerns; 

· The meetings were conducted in a positive spirit of inclusiveness; and
· Inclusion of a social aspect, to build a sense of camaraderie. 

The transformative potential of such personal contact was captured well by one dispute resolution practitioner from Study 1, who described these features as having altered her previous negative perception of family lawyers’ client advocacy role: 

“And that’s been refreshing to me because I think I've thought that the legal profession have a nicer job in that they can entirely - this was my belief - entirely support their client’s view and their client’s wishes and they only have to listen to one side of the situation. But as I talk to more legal professionals I realise that they think more broadly than just their client’s view and their client’s wishes so they do have a sense that there's another party here who may in fact have an entirely different view and so, ‘how do I work knowing that?’. So I think the legal profession, I'm finding that I have to give them more credit for that.”

However, the research indicates that while personal contact is necessary for good inter-professional relationships, it is not sufficient to shift stereotypes about the other profession as a whole. What is important is the (positive, respectful, inclusive) nature of the contact. For example, the Study 2 analysis suggests that attendance at joint professional development forums will not of itself enhance inter-professional relationships,
 and may even reinforce negative perceptions of the other profession. The scope for this effect was illustrated by the following comment left by one practitioner, who described a conference presentation by a leading member of the dispute resolution sector as having “demonstrated ignorance and prejudice about the role of lawyers in family law”. 
5. RECOMMENDATIONS
In light of the preceding findings, the researchers have offered the following recommendations for enhancing inter-professional understanding and collaboration:

1) Providing increased opportunities for cross-professional development and information sharing meetings. These should: 

· be conducted in a spirit of openness and inclusiveness; and 

· explore ways of family lawyers and family dispute resolution practitioners working together and sharing information about how they work, including the challenges they face in their practices; and

· include information on the ways in which dispute resolution services screen for and work with cases involving violence.

2) Provide education designed to familiarise family dispute resolution practitioners with the relevant law governing the ‘best interests of the child’ and to familiarise family lawyers with the relevant research evidence that informs family dispute resolution practitioners’ work with parents may enhance inter-professional collaboration

3) Provide education for family dispute resolution practitioners in the multiple professional roles and responsibilities required of family lawyers, including about the nature and importance of the family lawyers’ client advocacy and legal advice roles for family law clients.
4) Provide education for family lawyers on the nature of different family dispute resolution models and processes, their advantages and limits, and the ways in which family lawyers’ roles of legal advice and client advocacy can best fit with family dispute resolution. In particular, family lawyers need to have an understanding of the ways in which family dispute resolution practitioners approach their obligation of impartiality and screen for and deal with cases involving family violence. 
5) Consider developing a model of structured feedback for practitioners from each profession that is consistent with each profession’s confidentiality obligations and the nature of the dispute resolution service.
6) Service providers and professional organisations should take responsibility for ensuring that prejudiced and uninformed attitudes about the other profession are challenged.
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